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STATEMENT OF QUESTIONS PRESENTED 


The only question presented is whether the trial 
court, after seeing the photograph of the property in 1941 
abused its discretion in failing to grant a new trial on the 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


7—__—_—_—_——— 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT | 
This is an appeal by John J, Knight and Delia K, Knight, plaintiffs 
below, from a judgment in favor of the appellees, David Hersh and 
Nettie Hersh, defendants below, and the parties will be hereafter refer- 
red to as they appeared in the trial Court. The reference to plaintiff 
and defendant in the statement of case and in the brief will be the male 
plaintiff and the male defendant. 


yy 
a 


This action was originally commenced by a complaint filed by 
John J. Knight and Delia K. Knight for a mandatory injunction to require 
the defendants, David Hersh and Nettie Hersh, to remove walls which had 
been erected by them and which encroached upon plaintiffs’ property, and 
for damages for the encroachment and trespass. There was a judgment 
in favor of the defendants, David Hersh and Nettie hersh, against the 
plaintiffs, John J. Knight and Delia K. Knight. 


An appeal was taken to this Court from the judgment entered there- 
in in favor of the defendants and against the plaintiffs which is titled 
John J. Knight and Delia K. Knight, Appellants vs. David Hersh and Nettie 
Hersh, Appellees, this Court's No. 16,337, and which said Judgment was 
attirmed by this Court on the 22nd day of November, 1961, and a motion 
for a rehearing was denied on December 6, 1961. 


A motion was filed in this Court in No. 16,337 , for an order to per- 
mit the trial Court to consider a motion for relief under Rule 60(b) which 
Said motion was granted on the 12th day of February, 1962. 


A motion for relief from the judgment was filed under Rule 60(b) 
in the United States District Court for the District of Columbia on the 
ground. of newly discovered evidence in the form of a photograph showing 
the particular part of the fence in issue as of 1941, and supported by the 
Affidavits of Milton L, Hauft, who obtained the picture and of Cornelius 
H. Doherty that this information and picture was not available and not 
Known about until after the appeal was filed in this cause, 


Opposition was filed to this motion by the defendants and on the 
10th day of April, 1962, an order was entered denying plaintiffs’ motion 
for relief from the judgment under Rule 60(b), and the appeal herein was 
noted on May 4, 1962, 


Jurisdiction was conferred on the United States District Court for 
the District of Columbia by the provisions of Section 306, Title 11, of the 
1950 Edition of the Code of the District of Columbia, and on this Court by 
Section 1291, Title 28, United States Code. 
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STATEMENT OF CASE 


In order that this Court may properly pass upon the question as to 
whether the trial court abused its discretion in failing to grant a new 
trial it must have before it a full summary of the factual background con- 
tained in the original record and of the part the newly discovered physical 
evidence in the form of a photograph would play in showing that the judg- 
ment entered by the trial court was plainly wrong and that the motion for 
relief from the judgment under Rule 60(b) should have been granted, 
Plaintiffs’ action was to require defendants to remove a wall which admit- 
tedly, according to the land records and surveys of the District of Colum- 
bia, encroached on plaintiffs' property to a depth of 3.34 feet in the rear 
of the property and 3.18 feet in the front part of the property, plaintiffs' 
Exhibit No. 1 (J.A. 19-22), | 


There is no question that the wall was erected in 1957; that plain- 
tiffs purchased their property on November 22, 1958, and that the defend- 
ants purchased their property in 1952. | 


Defendants contend that the wall was placed on the line of the fence 
that had existed between the properties from some time in 1928 until the 
in-laws of the witness, Israel Segal, sold the property to the defendants 
in 1952. They also contend that there was the offset of 3.34 feet onto 
plaintiffs’ property during this entire time. Plaintiffs contend that there 
was no offset at any time since 1939. | 


Any reference to exhibits will be to the three folders of exhibits 
which were permitted to be used in lieu of printing them in the joint 
appendix. Any reference to the joint appendix on Pages 1-74 will be to 
the joint appendix in the original appeal, No. 16,337 and the pages after 


74 will be a part of the appendix to plaintiffs’ brief. | 
Plaintiffs' Exhibit "E" contained in the folder discloses a retaining 
wall admittedly on the record line between the properties, The wall was 


put up when the house on 5207 Chevy Chase Parkway, now owned by 
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plaintiffs, was erected some time in 1938. This record discloses that 
the wall in question starts at the end of this retzining wall and projects 
itself onto the Property of the plaintiffs to the extent of 3.34 feet and so 
Continues to the rear, 


tended it three feet over onto 
plaintiffs’ Property; that the wall was not on the line of the fence (J.A. 16- 
18), 


g for the erection of the wall in 
question; that he didn’t have it with him but thought his attorney had it 
(J.A. 28-29): that he had not been told that he could not erect a wall there; 
that they spent a couple of hours looking at plats at the District Building 
and that no one was able to give the information as to What the actual 
measurements were (J.A, 29). Defendant denied telling Jerry Baker that 
he had extended the wall three feet on the other property (J.A. 31). 


Israel Segal stated that he lived at 5205 Chevy Chase Parkway from 
June, 1928, to February, 1952; that 5207 Chevy Chase Parkway was 
erected between 1934-35 (the house was in fact built some time after 


January 31, 1938, for Exhibit "C" is the plat which accompanied the appli- 
cation for a building permit and it was dated January 31, 1938); that the 


) 


way and erected a retaining wall leaving an offset to the rear. The wit- 
ness stated that before the adjoining property was improved that there 
was a wire fence that ran from the alley in the rear to Chevy Chase 
Parkway (J.A. 36). Defendants' Exhibits 5 and 6, which is shown in an 
enlarged form, were Shown to the Court and in answer to the Court's 
question the witness said that the fence was in that condition from 1928 
to 1952 when his wife sold the property to the defendants (J.A. 39), 


| 

The witness, in answer to the Court's question as to whether the 
retaining wall was moved three feet or more onto the property of the 
Plaintiffs, said at Page 48 of the joint appendix: : 

"THE WITNESS: Well, sir, when I saw the property 
last, there was no fence there, and I wouldn't know 
whether it was moved over or not but the front part 
of it, that I know was moved west into the property 
that we occupied." 

Bertrum Hersh, brother of the defendant, did not honestly remem- 
ber whether there was a fence there; that he thought there was and thinks 
he helped take down the fence and thinks the retaining wall is in the same 
place (J.A. 51). On cross examination he stated that he was present when 
his brother was measuring the width of the lot (J.A. 53). | 


Nettie Hersh could not answer Specifically whether the wall was 
inside or outside the line of the fence. (J.A. 54-55) 


Mary Nash Baker, no relation to Jerry Baker, a witness in rebuttal, 
testified that she lived at 5207 Chevy Chase Parkway from July, 1954 to 
October, 1956, and identified plaintiffs’ Exhibit "D" which was taken in 
July of 1956 in the back yard of 5207 Chevy Chase Parkway showing the 
Side of the yard toward the Hersh property. It also shows Wild trees and 
4 portion of the wall shown in plaintiffs’ Exhibit "E": that the fence on the 
wall extended al] the way in a continuous Straight line from the end of the 
wall to the rear of the property; that the fence went straight back without 


any detour to the hedges in the rear. 
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In answer to the Court's question the witness stated that the fence 
ran straight back from the end of the brick wall and that the Cinder brick 
wall was some little distance on the property she occupied from where 
the fence originally was. That it was her baby in the Swing in the picture 
(J.A. 59-63). 


In answer to another of the Court's questions the witness said that 


you can see a portion of the fence on the left side of the picture (J.A, 63). 


Milton Hauft stated that he lived at 5207 Chevy Chase Parkway from 
1939 to 1948, when he married and his parents lived there until 1950, 
when his father died at which time they gave up the premises. He stated 
that there was a wire fence that ran straight back from the edge of the 
brick wall (J.A. 65). 


He was shown Exhibit "D" which is an enlargement of plaintiffs' 
Exhibit No. 12 and stated that the bushes were not there between 1938 and 
1950; that a wire fence existed there behind the bushes now showing and 
actually in a straight line with the wall. The fence ran straight back from 
the edge of the brick wall and there was a slight inclined hill which does 
not exist in the picture (J.A. 64-68). 


The Affidavit of Milton L. Hauft dated December 15, 1961, attached 
to the motion for relief from the judgment refers to the fact that he was 
requested by counsel for the plaintiffs to look for any pictures that he 
might have showing the particular point in issue and that he had tried but 
was unable to find any picture until July, 1961, and that he located a pic- 
ture of his sister, Frances, taken around 1941 in the back yard of their 
home which shows the connection of the wire fence with the brick retain- 
ing wall as testified by him in the hearing in the trial Court. 


This photograph is the photograph which was enlarged and this 
Court has allowed the plaintiffs to file three enlarged photographs in lieu 
of the printing of this picture in the joint appendix. 
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STATEMENT OF POINTS 


1, The failure of the trial Court to grant a rehearing on the basis 


of the newly discovered evidence was a Clear abuse of discretion. 


2. The photograph accompanying the motion for relief from the 
judgment and the affidavit in support thereof, in addition to the evidence 
and exhibits taken at the original trial, clearly disclose that the wall was 
not placed on the line of the fence and that the appellants were entitled to 


a rehearing and judgment. 


SUMMARY OF ARGUMENT 


The only real factual question before the trial Court in the original 
proceedings was whether or not the fence was on the record line of the 
properties owned by the plaintiffs and the defendants and) at which time an 


open clear picture of the point in issue was not available, 


Subsequently, to the filing of the appeal in this Court, a photograph 
was found covering a period in 1941 showing the condition of the fence and 
its construction, and its connection with the retaining wall which is admit- 


tedly on the record line between the properties. 


This photograph clearly discloses that the fence referred to in the 
pictures offered in evidence by the defendants and known as Exhibits 5 
and 6 was not in existence in 1941 and that a new and different type of 
fence as testified to by disinterested witnesses clearly disclosed that the 
trial Court had abused its discretion in refusing to grant plaintiffs’ 
motion for relief from the judgment under Rule 60(b). | 


ARGUMENT 


The plaintiffs are the record owners of Lot 122, in Square 1989, 
improved by 5207 Chevy Chase Parkway, N.W. Defendants are the owners 
of Lot 58, in Square 1989, improved by 5205 Chevy Chase Parkway, N.W. 
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Plaintiffs’ Exhibit "A" discloses an encroachment by defendants on 


plaintiffs’ property to the extent of 3.34 feet and as evidenced by a wall 
built thereon by the defendants in 1957, and which defendants contend 
belong to them by reason of the fact that the wall is now on the line of a 
picket fence that had been in existence Since 1928, 


Plaintiffs' Exhibit "c" is a surveyor's plat dated January 31, 1938, 
and was a survey that accompanied the application for a building permit 
for various properties including plaintiffs' property, which would indicate 
that 5207 Chevy Chase Parkway was built after January 31, 1938. Defend- 
ants’ evidence would indicate that the retaining wall between the properties 
was placed on the property line when 5207 Chevy Chase Parkway was being 
built. The defendants Say that the fence to the south 


The defendants placed in evidence certain photographs and specifi- 
cally defendants’ Exhibit No. 5 anda group of photographs known as Ex- 
hibit No. 6 which were pictures of the fence which allegedly existed through 
this period of time, 


At the trial Plaintiffs' Exhibit "Dp" was identified by Mary Nash Baker 
who lived at the premises 5207 Chevy Chase Parkway from 1954 until 
October, 1956, as a picture of her child and which disclosed a fence in the 
trees and she stated that the fence went straight back from the south end 
of the retaining wall to the alley at the rear of the premises, 


The trial Court, as well as this Court, had defendants' Exhibits 5 and 
6 as well as plaintiffs’ Exhibit "D" before it on the original appeal from a 
finding of the trial Court, that the defendants had obtained title to the 
property in question by prescription. 


Defendants’ Exhibit 5 is an enlarged photograph showing the daughter 
of the witness, Segal, who lived at 5205 Chevy Chase Parkway until 1952, 
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and whose in-laws sold the property to the defendants, mowing the lawn 
and disclosing the fence that existed at that time, and that the fence was 
in that condition from 1928 to 1952 (J.A. 39). | 


The Court will note in both of these exhibits that the ground is level 
and that there are four Squares of wire in the height of the fence with a 
2 x 4 piece of wood on top. The height of the fence is between the knees 
and hips of the daughter and would at most indicate a height of 24 - 30 


inches. 


| 
A look at plaintiffs' Exhibit "D" discloses a fence among the trees 
and comparing it with the rungs on the swing it would indicate a height of 


some five feet. 


Milton L. Hauft, in testifying before the trial Court, stated that the 
bushes shown in plaintiffs’ Exhibit "D" were not there when he lived at 
the premises and that there was a slight inclined hill there which does 
not exist in the picture (J.A. 64-68). | 


The majority opinion in 16,337 states: 


"The case turned on a question of fact regarding the 
former location of a fence. Neither the testimony 
nor any of the accompanying photographs appears 
to us to put the answer beyond doubt, and we do! not 
think the District Court's finding clearly erronéous." 


The Court in its opinion did not say that it was plainly right. 


After the judgment of this Court was entered in the United States 
District Court, a motion was filed by plaintiffs for relief from the judg- 
ment entered, and to grant a new trial. There was attached to the motion 
the Affidavit of Milton L. Hauft which stated that the photograph attached 
to the motion was a picture of his sister taken around 1941 in the back 
yard of their home at 5207 Chevy Chase Parkway which showed the con- 
nection of the fence with the brick retaining wall. It further stated that 
he had been asked by counsel for the plaintiffs to try and find some photo- 


graphs and was unable to do so until July of 1961 when this picture was 
| 


found. 


10 


The Court denied the motion without a hearing and plaintiffs con- 
tend that it was a clear abuse of discretion on the part of the trial Judge 
in refusing to grant the motion because the photograph so identified as a 
part of Hauft's Affidavit clearly disclosed the condition of the fence in 
1941 and which is definitely contrary to the evidence of the defendants. 


This photograph shows the end of the retaining wall and the fence 
going straight back. The ground under the fence has been raised to be 
almost even with the top of the retaining wall. This would indicate that 
when 5207 Chevy Chase Parkway was cleared for building purposes and 
the retaining wall put up that a new fence was also put on the line of the 
property in accordance with the plat, known as Exhibit "C" dated Janu- 
ary 31, 1938, which accompanied the application for a building permit. 


The fence is higher and different from the fence identified by Segal 
in defendants’ Exhibits 5 and 6. It certainly discloses no offset. This is 


an equity action and Plaintiffs' property has been taken from them by not 


very clear evidence. It is true that courts endeavor to bring litigation to 
an end but the evidence in this case, that went back over the period of 
1928 to 1957, was most difficult to obtain. Strangers are not going to put 
themselves out to look for pictures about which they are not in any way 
interested. The defendants had a number of pictures going back over the 
years but apparently none which disclosed the particular point in issue. 


Plaintiffs’ Exhibit "D" does help but it was not until the present 
photograph was obtained that we have a clearer view of the point in issue 
and also the type of fence after 1938. 


This photograph does disclose that the witness, Segal's, testimony 
that the defendants’ Exhibits 5 and 6 was a type of a fence that was there 
from 1928 until 1952 was not correct. 

Rule 60(b) is as follows: 

"On motion and upon such terms as are just, the 


court may relieve a party or his legal repre- 
sentative from a final judgment, order, or 
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proceeding for the following reasons: * * * (2) 
newly discovered evidence which by due diligence 
could not have been discovered in time to move 
for'a new trial under Rule 59(b)." 


The phrase "newly discovered evidence" as used in this rule en- 
titling plaintiff to a new trial on the ground of newly discovered evidence, 
refers to evidence of facts which existed at the time of the trial and of 
which the aggrieved party was excusably ignorant, Brown v. Pennsylvania 

—= ees 
Railroad, 282 F.(2d) 532. | 


The defendants are not in a position to say that such evidence was 
available to plaintiffs for the Affidavit of Milton L. Hauft states that he 
did not locate the photograph until July of 1961. 


The only definite testimony that the wall was built on the line of the 
fence comes from the male defendant. It is not supported by any witness 
for the defense. The defendant said that he obtained a permit to build 
the fence. The officials said that none was applied for or issued. He has 
not submitted the permit he says he had. He states that he spent a couple 
of hours looking through plats at the District Building and that no one was 
able to give him the information as to what the actual measurements 
were. Plaintiffs’ Exhibit "A", "B" and "Cc" discloses clearly the record 


measurements of each lot (J.A. 29). 


The evidence also discloses that the wall on the front line of the 
property encroaches 3.18 feet onto plaintiffs' property and the wall also 
encroaches on the District property. Plaintiffs’ Exhibit "aN and J.A. 22, 


Should this testimony by the male defendant be taken as true as 


against the testimony of disinterested witnesses and photographs ? 


| 
In the case of Russell v. Cunningham, 279 F, (2d) 797, the Court 
Said we realize that a Court has wide discretion in passing upon a motion 
under Section 60(b) and that its action should not be set aside lightly 


without a clear showing of abuse of discretion. We realize, also, that the 
policy of the law is to favor a hearing of a litigant's claim On its merit. 
| 
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CONCLUSION 


It is respectfully submitted that the photograph which was discovered 
after the appeal was taken, when taken into consideration with the testimony 


and photographs offered in evidence on the original trial, clearly shows 
that the wall was not placed on the line of the fence that existed in 1957, 


and that the trial Court abused its discretion in denying plaintiffs' motion 
for relief from the judgment under Rule 60(b) and that this Court should 
reverse the action of the trial Court with directions to grant a new trial. 


Respectfully submitted, 


CORNELIUS H. DOHERTY 
CORNELIUS H. DOHERTY, JR. 


1010 Vermont Avenue, N. W. 
Washington, D. C. 
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JOINT APPENDIX 


[Filed December 19, 1961] 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


| 
JOHN J, KNIGHT, et al. | 
Plaintiffs : 
vs. : Civil Action No. 912-60 

DAVID HERSH, et al. ; | 


Defendants : | 


| 
MOTION FOR RELIEF FROM J UDGMENT 
a he aE | 


Comes now the plaintiffs, John J. Knight and Delia K. Knight, by 
and through their attorneys, Cornelius H. Doherty and Cornelius H. 
Doherty, Jr., and move the Court to grant them relief from the judgment 
heretofore entered and to grant a new trial, and for reasons therefore 
say: 
1. This motion is authorized by Rule 60(b) of the Federal Rules of 
Civil Procedure and brought within the one year period permitted under 
this Rule. | 
2. There is attached to this motion the affidavit of Milton L. Hauft, to 
which is attached a picture which conclusively shows the condition that 
existed at the end of the retaining wall and the fence during the time 
defendants claimed that the fence had an off-set of approximately three 
and one-half feet. ! 
3. This picture was not available to counsel until some time in July, 
1961, and a motion was made in the United States Court of | Appeals for 
leave to file an original and three copies of this picture, which said 
motion was denied. | 
4. There was no way for plaintiffs or counsel to know about the picture 
until it was brought to counsel by the affiant, Milton L. Hautt, for counsel 


Se 


The first 74 pages were printed in Joint Appendix for Appeal No. 16,337 
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has used due diligence in his efforts to obtain witnesses to sustain 
plaintiffs’ right to the property. 
5. This picture not only goes to the credibility of the male defendant 
but it is formal physical evidence of a condition which was not available 
to plaintiffs at the trial. 
6. The picture discloses that defendants misrepresented to the Court 
at the trial of this case the actual line of the fence on which he built the 
wall and a definite misrepresentation of the true facts. 
7. The failure of plaintiffs to produce this picture at the trial was 
excusable neglect for it is newly discovered evidence which the plaintiffs 
by due diligence could not have discovered in time to move for a new 
trial under Rule 59(b). 
8. And for other reasons apparent of record 

/s/ Cornelius H. Doherty 

/s/ Cornelius H. Doherty, Jr. 


1010 Vermont Avenue, N. W. 
Washington, D. C. 
Attorneys for Plaintiffs 


[Certificate of Mailing | 


ee ED, 
[Filed December 19, 1961] 


AFFIDAVIT OF CORNELIUS H. DOHERTY 
— ree HH. DOHERTY 


DISTRICT OF COLUMBIA, Ss: 

Cornelius H. Doherty, being first duly sworn on oath, deposes and 
Says that he is one of the counsel for the plaintiff in the above entitled 
matter and has personal knowledge of the matters and facts hereinafter 
stated; that he tried in every way prior to the trial to obtain witnesses to 
sustain plaintiffs’ cause of action; that he presented two disinterested 
witnesses to the Court and a picture to sustain plaintiff's contention that 
the wall built by the defendants was not put on the line of the fence; that 
the fence went straight back from the retaining wall, admittedly on the 
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property line, and in accordance with the surveys on file With the District 
of Columbia; that after the trial your affiant located one Milton L. Hauft 
who testified on the motion for a new trial; that he was asked to try and 
find some pictures to sustain his statement and advised your affiant that 
he was unable to find any pictures which would portray the fence and the 
retaining wall; that after an appeal was taken and about the time the 
plaintiffs’ brief was to be filed, your affiant was advised of the picture 
and had it enlarged; that your affiant filed a motion in the United States 
Court of Appeals for leave to file the picture, which was denied without 
any reason being given, and it is assumed that it was denied because it 


had not been presented to the trial Court, 
/s/ Cornelius H. Doherty 


[JURAT dated December 19, 1961] 


a eee SED 
[Filed December 19, 1961} 


AFFIDAVIT OF MILTON L. HAUFT 
NN  HAUFT 


DISTRICT OF COLUMBIA, Ss: 

Milton L. Hauft, being first duly sworn on oath, deposes and says 
that he resides at 3801 Archer Place, Kensington, Maryland, and is 
presently employed as a governmental analyst in the United States Post 
Office Department, and has personal knowledge of the matters and facts 
hereinafter set forth; that he testified as a witness ata hearing on the 
motion in the above entitled matter and gave testimony that the wire 
fence went straight back from the retaining wall and that there were no 
bushes there at that time, and also identified plaintiffs' exhibit No. 12, a 
Picture which was taken in 1956; that your affiant was requested by 
counsel for the plaintiff to look for any pictures that he might have show- 
ing the particular point in issue and that he had tried but was unable to 
find any picture until July, 1961, and that he located a picture of his 
sister, Frances, taken around 1941 in the backyard of their home, and 
which clearly shows the connection of the wire fence with the brick 
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retaining wall as testified to by him at the hearing in Court. 
There is attached hereto an enlargement of the original photograph. 
/s/ Milton L. Hauft 


[JURAT dated December 15, 1961] 


[Filed April 10, 1962] 
ORDER 


Upon consideration of plaintiffs' motion for relief from judgment 
under Rule 60(b) and of defendants’ opposition thereto, it is, by the Court, 
this 10th day of April, 1962, 

ORDERED, that the motion be and the same is hereby denied. 


/s/ John J. Sirica 
Judge 


Seen: 


/s/ Samuel Shapiro 
Attorney for Defendants 


/s/ Cornelius H. Doherty 
Attorney for Plaintiffs. 


[Filed May 4, 1962] 
NOTICE OF APPEAL 
ee 


Notice is hereby given this 4th day of May, 1962, that the plaintiffs, 

John J. Knight and Delia K, Knight, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the judgment 
of this Court by reason of the order of Judge John J. Sirica entered 
herein on the 10th day of April, 1962, denying plaintiffs' motion for relief 
from judgment. 

/s/ Cornelius H. Doherty 

/s/ Cornelius H. Doherty, Jr. 


* * * 


Attorneys for Plaintiffs 


[Filed June 18, 1962] | 


UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


$$ 
No. 17079 
ee ee 


JOHN J. KNIGHT, et al. | 
Appellants 

vs. | 
DAVID HERSH, et al. | 
Appellees 


STATEMENT OF POINTS 


—_—_———— 


Comes now the appellants, John J. Knight and Delia K. Knight, by 
and through their attorneys, Cornelius H. Doherty and Cornelius H. 
Doherty, Jr., and submit the following as the only points upon which 
appellants will rely upon this appeal: | 
Ls The failure of the trial Court to grant a rehearing on the basis of 
the newly discovered evidence was a clear abuse of discretion, 
2. The photograph accompanying the motion for relief from the judg- 
ment and the affidavit in support thereof, in addition to the evidence and 
exhibits taken at the original trial, clearly disclose that the wall was not 
placed on the line of the fence and that the appellants were entitled to a 
rehearing and judgment. | 
/s/ Cornelius H, Doherty 
/s/ Cornelius H. Doherty, Jr. 


* * x! 


Attorneys for Appellants 


[Certificate of Mailing] 
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STATUTE AND RULE INVOLVED 


Rule 60(b) of the Federal Rules of Civil Procedure 


| 
| 
STATEMENT OF QUESTION hacege 


In the opinion of appellees the question is: 


Whether the court below abused its discretion in denying the 
relief sought by the appellants for a new trial on the basis of newly 
discovered evidence and whether the findings inherent in such denial, 
namely, that the evidence could have been discovered by the exercise 
of due diligence in time for presentation at the original trial or that 
the evidence is not of such materia] character and controlling nature 
as probably would have resulted in a different conclusion, or both, 


are clearly erroneous. | 
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BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from an order denying appellants' motion for 
relief from judgment filed pursuant to Rule 60(b) of the Federal Rules of 
Civil Procedure on the basis of alleged newly discovered evidence. For 
convenience appellants will be referred to as plaintiffs and appellees as 
defendants in accordance with their alignment in the court below. 
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Plaintiffs and defendants are adjoining residential property owners 


in the District of Columbia, the former Owning the premises known as 
5207 Chevy Chase Parkway and the latter owning the premises 5205 
Chevy Chase Parkway. Plaintiffs acquired their property in 1958 and 


the defendants have owned and occupied their property since 1952. In 

the spring of 1957, about a year prior to plaintiffs' acquisition of their 
property, defendants constructed a Swimming pool with a cinder block 
retaining wall in the rear of their premises and improved the garden 
front of the premises with cinder block, both of which are claimed by the 
plaintiffs to encroach on their lot to the extent of 3.34 feet in the rear and 
3.18 in front thereof. Defendants claimed that they acquired title to the 
strip of land in dispute by adverse possession for the prescriptive period, 
Plaintiffs in the court below Sought a mandatory injunction to compel re- 


moval of the cinder block improvements in the encroached area. 


Upon the issues framed the case was tried in the court below with- 
out a jury. The trial court made appropriate findings of fact and conclu- 
sions of law and directed the entry of judgment in favor of the defendants 
on February 17, 1961. Plaintiffs thereupon moved to set aside the judg- 
ment and/or grant a new trial and offered an affidavit of one Milton Ts 
Hauft in support thereof. After hearing the testimony of the said Hauft 
and argument of the motion, the motion was on March 13, 1961, denied. 


Notice of appeal was duly filed and after argument this Court 
affirmed the judgment of the court below on November 22, 1961, this 
Court's No. 16,337, A petition for rehearing was denied by this Court on 
December 6, 1961. On December 19, 1961, plaintiffs filed a motion for 
relief from judgment under Rule 60(b) of the Federal Rules of Civil Pro- 
cedure on the ground of newly discovered evidence (J.A. 75), and in sup- 
port of said motion submitted affidavits of their counsel and the said 
Hauft and an exhibit in the form of a photograph constituting the alleged 
newly discovered evidence. The affidavits and exhibits are discussed in 
the argument, Plaintiffs' motion under Rule 60(b) was denied, without 
opinion, on April 10, 1962. (J.A. 78) 


STATUTE AND RULE INVOLVED | 


Rule 60(b), Federal Rules of Civil Procedure, provides in perti- 
nent part as follows: | 


usable Neglect; Newly Dis- 


, order, | 


within ajreason- 
able time, and f not more 
than one year af 


SUMMARY OF ARGUMEN T 


The granting or denying of relief from a judgment vests in the 
sound discretion of the trial court. The alleged newly discovered evi- 
dence consists of a photograph taken at points not material to the issues 
here and is lacking in probative value. It is not shown that the alleged 
newly discovered evidence could not have been discovered by the exer- 
cise of due diligence prior to the trial or in time to move for a new trial 
under Rule 59(b); the evidence is merely cumulative and it iS apparent 
that the newly discovered evidence, if offered at the trial, ks not of such 
a nature or character as would have resulted in a different conclusion, 
and the trial court did not abuse its discretion in denying plaintiffs’ 
motion for relief from judgment. | 

ARGUMENT | 

This appeal does not bring before this court, either by way of re- 
hearing or reargument, the appeal from the judgment of Febra ry 17, 
1961, which has already been decided by this court (Matter of Mara- 
chowsky Stores, 188 F.2d 686 (CA 7, 1951); Saenz v. Kennedy, 178 F.2d 
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417 (CA 5, 1950). The argument of plaintiffs amounts to nothing more 
than an attempt to reargue the original appeal. 


This appeal is concerned only with the order denying plaintiffs' 


motion for relief from judgment on the basis of newly discovered evi- 
dence. In order for plaintiffs to have prevailed, it was necessary that 
they establish that the newly discovered evidence could not have been 
discovered in time to have moved for a new trial under Rule 59(b), 
F.R.C.P.; they must also establish that the newly discovered evidence 

is of such material and controlling nature as would probably have 
resulted ina different judgment had it been offered at the trial. Philip- 
pine National Bank v. Robert F. Kennedy, etc., U.S. App. D.C. No. 16,150, 
decided October 19, 1961. 


THE DENIAL OF PLAINTIFFS' MOTION FOR RELIEF 
FROM JUDGMENT WAS A PROPER EXERCISE OF THE 
SOUND DISCRETION OF THE DISTRICT COURT. 

The grant or denial of relief from a judgment rests in the sound 
discretion of the trial court and will not be disturbed on appeal unless 
there has been an abuse of that discretion. Boomhower, Inc. v. Ameri- 
can Automobile Insurance Co., 102 U.S. App. D.C. 144, 251 F.2d 385 (1958). 
—emtite Ansurance Co 


(a) Plaintiffs Did Not Exercise Due Diligence. 


The complaint in the court below was filed March 28, 1960. The 
action was tried by the court on February 10, 1961. It was not until after 
the trial court made its findings in February, 1961, that plaintiffs appar - 
ently busied themselves in locating another witness, one Milton L. Hauft, 
whose testimony at that time was offered in support of their motion for 
a new trial. (J.A. 64) Inan apparent effort to satisfy the requirement 
of Rule 60(b) that the newly discovered evidence by due diligence could 
not have been discovered in time to move for a new trial under Rule 59(b), 
plaintiffs offered the affidavits of their counsel and the witness, Hauft, 
both of which merely state that counsel had requested the witness to look 
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for any pictures he might have showing the particular point in issue and 
that the latter tried but was unable to find any picture until July, 1961. 
(J.A. 76,77) Neither of these affidavits make any adequate Showing of 
due diligence in this belated proffer of the so-called newly discovered 
evidence. Indeed, counsel for plaintiffs readily admitted negligence in 
his failure to call Hauft as a witness in the trial of the case below. 

(J.A. 68) It is respectfully submitted that the affidavits, because of an 
inadequate showing of due diligence, fail to meet the substantive require- 
ment of Rule 60(b) and it was not an abuse of discretion on the part of the 
trial court to deny the motion on that ground, | 


(b) The Newly Discovered Evidence, if Received, 
Would Not Result in a Different Conclusion. 

More important, however, than the question of the failure of plain- 
tiffs to make a showing of due diligence is the question whether the 
alleged newly discovered evidence meets the other requirement of the 
Rule that it is not merely cumulative and that it would probably lead to 
a different conclusion. The dispute here centers on the location of the 
previous existing fence and hedges which defendants claim enclosed and 
marked the boundaries of their premises for the prescriptive period and 
that the cinder block improvements were constructed by defendants in 
line with those boundaries. The newly discovered evidence consists of a 
photograph which Plaintiffs claim is an enlargement of one taken around 
1941 in the back yard of the premises then occupied by the Hautft family 
and now owned by plaintiffs. The Subject of the photograph, a copy of 
which was attached as an exhibit to plaintiffs' motion, is the Sister of the 
witness Hauft. Obviously, the person taking the photograph did not intend 
to focus the camera at points material to the controversy in this case, 
In McLean vy, Erie R.R., 54 A. 238, 69 N.J.L. 57, the Court observed: 

"There is much that is misleading in photographs in the mat- 
ter of distance, in what the learned trial judge well calls 


"perspective' or ‘want of perspective.’ It depends almost 
entirely upon the view point from which a photograph is 
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taken, as to the effect that is given to the surroundings 

at the point shown thereon ... it is matter of common 

knowledge that photographs may be taken from different 

angles, So as to exaggerate certain distances, or on the 

other hand, to make space more compact." 

This photograph was apparently taken at an angle and at close 
range of the immediate Subject, with the result that a telescopic effect 
was produced, making it appear that the fence is in line with the retaining 
wall towards the front of the property. This misleading effect is enhanced 
by the upgrade of the fence area. Here the judge who tried the case, and 
who was fully familiar with the evidence formerly offered, decided that 
on the basis of the so-called newly discovered evidence plaintiffs were 
not entitled to relief. The denial was neither clearly erroneous nor an 
abuse of the sound discretion of the trial judge. Plaintiffs urge this court 
to accept their interpretation of the proffered photograph as dispositive 
of the issues here and to disregard the trial court's conclusion in the 
denial that the photograph in question, if received, would not change the 


result. Lawler v. National Screen Service Corporation, 270 F.2d 146 
oS seen pervice Corporation, 
(1959). 


CONC LUSION 


Plaintiffs have made no adequate showing that the alleged newly dis- 
covered evidence which they proffer could not have been found by the 
exercise of due diligence prior to the trial or in time to move for a new 
trial under Rule 59(b); the newly discovered evidence is not of such 
material or controlling character as would probably result in a different 
conclusion if received, and is lacking in probative value in establishing 
the boundaries of the area in dispute. The trial court did not abuse its 
discretion in denying plaintiffs’ motion for relief from judgment on the 
basis of newly discovered evidence, and its order should be affirmed. 

Respectfully Submitted, 
SAMUEL SHAPIRO 


1700 Eye Street, N. W. 
Washington 6, D. C, 


Attorney for Appellees 


